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Justiciability: why limit the courts?
Article III gives the courts “Cases” and “Controversies” — nothing else.

U.S. Const. art. III, § 2, cl. 1 · My 2020 slides, “What Is Justiciability?” and “Sources of Law.”

I N  T H E O R Y

• Keep courts to deciding real disputes.
• Spend public good will wisely.
• Stay independent of politics.

I N  P R A C T I C E

• “You can't sue!”
• Constitutional limits: Congress can't 

change them.
• Prudential limits: Congress can.

Who may sue, and when — before anyone asks whether the law is valid.



Four doctrines
Each one asks a different question about the same lawsuit.

My 2020 slides, “The Doctrines.” The political question doctrine is not in this term's Module 8.

A D V I S O R Y  O P I N I O N S

• A real dispute?
• Will the decision 

do anything?

S TA N D I N G

• The right 
plaintiff?

R I P E N E S S

• Too early?

M O O T N E S S

• Too late?

Ripeness and mootness are standing measured in time.



The first doctrine: no advisory opinions
A court decides disputes. It does not give advice.

Hayburn's Case, 2 U.S. (2 Dall.) 409 (1792) · Nashville, C. & St. L. Ry. v. Wallace, 288 U.S. 249 (1933) · Plaut v. Spendthrift Farm, Inc., 514 U.S. 211 (1995).

H A Y B U R N ' S  C A S E  ·  1 7 9 2

• Pension rulings the 
Secretary of War could 
revise.

• Not judicial power.

W A L L A C E  ·  1 9 3 3

• A declaratory judgment.
• A real dispute: a case.

P L A U T  ·  1 9 9 5

• Congress orders final 
judgments reopened.

• Not allowed.

A decision someone else can revise is advice, not a judgment.



The second doctrine: standing
Is this plaintiff the proper party to bring this claim?

My 2020 slides, “What Is Standing?” and “Why Require Standing?” · Lujan, 504 U.S. 555, 560 (1992).

W H A T

• The proper party.
• Article III standing: Congress can't 

override it.
• Prudential standing: Congress can.

W H Y

• No intermeddlers.
• Concrete facts.
• A plaintiff with a personal stake.
• A limited role for courts.

“An essential and unchanging part of the case-or-controversy requirement.”



Three constitutional requirements
Lujan's “irreducible constitutional minimum.”

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560–61 (1992).

1  ·  I N J U R Y

• Concrete and 
particularized.

• Actual or imminent.

2  ·  C A U S A T I O N

• Fairly traceable to the 
defendant.

3  ·  R E D R E S S A B I L I T Y

• Likely, not speculative, 
that a ruling helps.

The plaintiff must prove all three.



Injury: personal, and not someday
My 2020 slides: “Include a plaintiff that uses the damn park!”

City of Los Angeles v. Lyons, 461 U.S. 95, 101–02 (1983) · Lujan, 504 U.S. at 564.

LY O N S  ·  1 9 8 3

• Choked by police once.
• Damages: yes.
• Injunction: no real and immediate threat.

L U J A N  ·  1 9 9 2

• Plans to see endangered species “some 
day.”

• Not imminent.
• Buy the plane ticket first.

Past harm gets damages. An injunction needs a real, imminent threat.



New standing cases
My board: a statute is not an injury, and fear is not either.

Spokeo, Inc. v. Robins, 578 U.S. 330 (2016) · TransUnion LLC v. Ramirez, 594 U.S. 413 (2021) · Clapper v. Amnesty Int'l USA, 568 U.S. 398, 401–02, 410 (2013) · 303 Creative LLC v. 
Elenis, 600 U.S. 570 (2023).

S P O K E O  ·  2 0 1 6

• A people-search 
site's mistakes.

• A bare statutory 
violation is not 
injury.

T R A N S U N I O N  ·  2 0 2 1

• Reports sent to 
businesses: 
standing.

• Reports never 
sent: none.

C L A P P E R  ·  2 0 1 3

• Fear of 
surveillance.

• Not “certainly 
impending.”

v s .  3 0 3  C R E A T I V E

• Plans, plus a 
credible threat of 
enforcement.

• Standing.

“No concrete harm, no standing.” — TransUnion



Causation: fairly traceable
When the injury depends on what someone else does.

Allen v. Wright, 468 U.S. 737 (1984) · FDA v. Alliance for Hippocratic Medicine, 602 U.S. 367 (2024) · Duke Power Co. v. Carolina Env't Study Grp., 438 U.S. 59 (1978).

A L L E N  ·  1 9 8 4

• Tax exemptions for 
segregated private 
schools.

• Causation “attenuated at 
best.”

F D A  v .  A L L I A N C E  ·  2 0 2 4

• Doctors who don't 
prescribe the drug.

• An unregulated party: no 
standing.

D U K E  P O W E R  ·  1 9 7 8

• Neighbors of planned 
nuclear plants.

• No plants without the 
Act: standing.

The harder it is to trace the harm through third parties, the weaker the standing.



Redressability: will a ruling help?
My 2020 slides: characterization of the injury is key.

Massachusetts v. EPA, 549 U.S. 497, 520 (2007) · Simon v. E. Ky. Welfare Rts. Org., 426 U.S. 26 (1976) · Warth v. Seldin, 422 U.S. 490 (1975) · Linda R. S. v. Richard D., 410 U.S. 614 
(1973).

R E D R E S S A B L E

• Massachusetts v. EPA.
• A State gets “special solicitude.”
• Slowing the harm is enough.

N O T  R E D R E S S A B L E

• Simon: would hospitals change?
• Warth: would housing be built?
• Linda R. S.: prison, not support.

Describe the injury differently, and redressability may change.



Prudential limits
Rules the Court made for itself — so Congress can change them.

Flast v. Cohen, 392 U.S. 83, 102–03 (1968) · United States v. Richardson, 418 U.S. 166 (1974) · Singleton v. Wulff, 428 U.S. 106 (1976) · Craig v. Boren, 429 U.S. 190 (1976).

T H I R D  P A R T I E S

• Generally, assert only your own rights.
• Exceptions: close relationships (doctor, 

vendor).
• Or the right holder can't sue.

G E N E R A L I Z E D  G R I E V A N C E S

• No standing just as a taxpayer 
(Richardson).

• Exception: spending that violates the 
Establishment Clause (Flast).

A bartender may raise his customers' rights. A taxpayer usually may not raise his own.



The third doctrine: ripeness
Is the case premature? When may a plaintiff sue before enforcement?

Abbott Labs. v. Gardner, 387 U.S. 136, 149 (1967) · Susan B. Anthony List v. Driehaus, 573 U.S. 149, 159 (2014) · Poe v. Ullman, 367 U.S. 497 (1961).

A B B O T T  L A B S  ·  1 9 6 7

• Is the issue fit for 
decision?

• Hardship if review is 
withheld?

S B A  L I S T  ·  2 0 1 4

• A “credible threat of 
prosecution”…

• …suffices before 
enforcement.

P O E  ·  1 9 6 1

• A law almost never 
enforced.

• No real threat: not ripe.

Ripe when the issue is fit for decision and delay would cause hardship.



The fourth doctrine: mootness
The dispute was live when it started. Is it still?

DeFunis v. Odegaard, 416 U.S. 312, 317 (1974) (per curiam) · Moore v. Ogilvie, 394 U.S. 814 (1969) · Friends of the Earth v. Laidlaw, 528 U.S. 167 (2000) · U.S. Parole Comm'n v. 
Geraghty, 445 U.S. 388 (1980).

M O O T

• DeFunis: about to graduate.
• Death, settlement, a new law, a changed 

fact.

N O T  M O O T

• Capable of repetition, yet evading review 
(Moore).

• Voluntary cessation, unless “absolutely 
clear” (Laidlaw).

• Class actions (Geraghty).

Stopping is not enough. The defendant must show it cannot happen again.



Current case: California v. Trump
Can States sue over an executive order aimed at federal officials?

California v. Trump, Nos. 26-1774 & 26-1779 (1st Cir. July 25, 2026) · Trump v. California, No. 26A124 (U.S. Aug. 24, 2026) (per curiam).

T H E  O R D E R

• Citizenship lists sent to 
States.

• Prosecution priorities.
• New ballot-envelope 

rules.

F I R S T  C I R C U I T  ·  J U LY  2 5

• The States have 
standing.

• An injunction for the 
plaintiff States only.

S U P R E M E  C O U R T  ·  A U G .  2 4

• Stay granted.
• An “attenuated chain of 

inferences.”

Massachusetts v. EPA's “special solicitude” meets Clapper's chain.



For discussion: the drone-delivery rule
A hypothetical. Every doctrine is in play.

Hypothetical for class discussion.

T H E  P L A I N T I F F S

1. A homeowner under a planned route.

2. Birdwatchers who hope to visit “some 
day.”

3. A State worried about crashes.

4. A taxpayer.

Q U E S T I O N S  F O R  D I S C U S S I O N

1. Who has an injury?

2. Traceable through private operators?

3. Ripe, eighteen months out?

4. Moot, if the agency “pauses” the rule?



Challenging government action: the basics
My board: the first question is whether a fundamental right is infringed.

My board, Challenging Government Action · McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819) · Module 2 (the police power).

F U N D A M E N TA L  R I G H T ?

• Yes: Part Two of the 
course.

• No: ask who acted.

F E D E R A L  ·  M c C U L L O C H

• A legitimate end.
• Within the enumerated 

powers.
• Rational means.

S TA T E  ·  R A T I O N A L  B A S I S

• A legitimate interest (the 
police power).

• A rational means–end 
fit.

Part One asked who may act. Part Two asks what no government may do.



Module 8 on one slide
One question per doctrine.

Next: Module 9 — Introduction to Fundamental Rights; The State Action Doctrine. Readings on the course website.

T H E  L I N E ,  O N E  D O C T R I N E  AT  A  T I M E

• Advisory opinions: a real dispute, and a decision that sticks.
• Standing: injury, causation, redressability — “no concrete harm, no standing.”
• Prudential limits: your own rights; no generalized grievances.
• Ripeness: fit for decision, and hardship if delayed.
• Mootness: still live — unless it is capable of repetition, yet evading review.

Next — Module 9: Part Two begins.
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